STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JERMADO EMVANUEL TURNER
Petitioner,

VS. Case No. 00-4175

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON, BUREAU

OF TESTI NG,

Respondent .
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RECOVMVENDED CRDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a formal hearing in this case on Friday,
Decenber 22, 2000, in Ol ando, Florida.

APPEARANCES

For Petitioner: Jermado Enmanuel Tur ner
6511 John Al dan Way
Orlando, Florida 32818

For Respondent: Charles F. Tunnicliff, Esquire
Departnent of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to credit for his answers to
guestions 41 and 48 on the February 2000 Construction, Buil ding

Contractor (Contract Adm nistration) exam nation.



PRELI M NARY STATEMENT

On February 9, 2000, Petitioner, Jermado Enmanuel Turner,
sat for the February 2000 Construction, Building Contractor
(Contract Adm nistration) exam nation.

He received a failing grade of 68 percent and after
informal review, by letter of May 22, 2000, Petitioner formally
chal | enged two questions on the exam nati on.

On Septenber 28, 2000, the Departnent of Business and
Pr of essi onal Regul ati on, Bureau of Testing, forwarded the
petition for formal hearing (exam nation challenge) to the
D vision of Adm nistrative Hearings.

On October 9, 2000, an Initial Order was forwarded to
Petitioner and Respondent. Final hearing was schedul ed for
Decenber 22, 2000, in Olando, Florida.

Petitioner, Jermado Emmanuel Turner, testified on his own
behal f and offered seven exhibits. Al were admtted into
evidence. Petitioner's wife, Ms. Cheri Turner, was present but
did not testify.

Respondent presented three w tnesses, each of whom was an
expert witness. Respondent offered seven exhibits. Al were
admtted into evidence.

At the end of the evidentiary portion of the hearing, the
parties were advised of their right to file proposed recomended

orders and a deadline of 10 days after the filing of the



transcript was established. The Transcript of the hearing was
filed with the Division of Adm nistrative Hearings on
January 16, 2000. A Proposed Recommended Order was received
from the Respondent and was consi der ed.

Pursuant to Section 456.014(2), Florida Statutes,
exam nati on questions (Respondent's Exhibit 5) are seal ed and
not avail able for public investigation.

FI NDI NGS OF FACT

Upon consi deration of oral and docunentary evi dence
received at the hearing, the follow ng relevant findings of fact
are nade:

1. The exam nation for licensure of a general contractor
in the State of Florida is adm nistered by the Departnent of
Busi ness and Prof essional Regul ation, D vision of Technol ogy,

Li censure and Testing. Chapter 455.217, Florida Statutes. A
witten exanmi nation is authorized by Rule 61G4-16. 001, Florida
Adm ni strative Code.

2. Respondent contracts with Professional Testing,
| ncor porated, 1200 East Hillcrest Street, Ol ando, Florida,
whi ch devel ops tests for the Florida Construction Industry
Li censing Board. This practice is approved by Section 455.217,
Florida Statutes. Professional Testing, |ncorporated, ensures
t hat questions and answers are not anbi guous through a nunber of

met hodol ogi es.



3. Petitioner has been an "original" candidate for the
construction, building contractor exam nation twi ce. The
exam nation has three sections: business finance, project
managenent, and contract adm nistration. A candidate may retake
any section three tines before the entire exam nation has to be
ret aken.

4. One of the questions Petitioner is challenging is the
same question he had on the June 1999 exam nation, that is, the
"S nortar" question. This question was repeated on the August
1999 and the February 2000 exam nati on.

5. The copies of the "S nortar" question and answers on
t he August 1999 and February 2000 exam nations which were
accepted into evidence were identical.

6. Petitioner maintains that the August 1999 exani nation
guestion and answers accepted into evidence is not the sane as
t he one he had on his exami nati on.

7. Petitioner agrees that the answer he gave, 20.74, was
an incorrect answer and that 46.67 (the "graded correct"” answer)
was correct.

8. Petitioner maintains that the 20.74 answer he gave on
t he February 2000 exami nation was a result of having been
advi sed that 46.67 was an incorrect answer on the August 1999

test.



9. Petitioner exam ned his original answer sheet form both
exam nati ons (August 1999 and February 2000) at the hearing.

10. Petitioner's original answer for the August 1999
exam nation showed his answer to be "B", an incorrect answer,
not the "graded correct” answer "C' (which was 46. 67).

11. The second chal |l enged question is question 48 which
deals with a "critical activity list" also called a "critica
activity interval”™ or "critical path.”

12. Petitioner's answer is 106 days; the "graded correct™
answer i s 86 days.

13. Question 48 asked the test taker to identify "the
| at est day work nust begin on the roofing activity."

14. One-hundred and six is the nunber of days the roof
nmust be conpl eted by (not when work nust begin). Since this
roofing activity takes 21 days it nust begin on the 86th day to
be conplete on the 106t h day.

15. The psychonetrician expert witness testified that both
questions (and answers) were within acceptable statistica
ranges as valid. That opinion is accepted.

CONCLUSI ONS OF LAW

16. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this

proceedi ng pursuant to Section 120.57(1), Florida Statutes.



17. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnent of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 2d DCA 1981). To succeed in his chall enge
to the exam nation, Petitioner nust establish, by a
preponderance of the evidence, that the exam nati on was sonehow
faulty, was arbitrarily or capriciously worded, or that he was
arbitrarily or capriciously denied credit through a grading

process devoid of logic or reason. Harac v. Departnent of

Pr of essi onal Regul ati on, 484 So. 2d 1333, 1338 (Fla. 3d DCA

1986); State ex rel. Gaser v. J.M Pepper, 155 So. 2d 383 (Fla.

1st DCA 1963); State ex rel. |I.H Topp v. Board of Electrical

Contractors for Jacksonville Beach, Florida, 101 So. 2d 583

(Fla. 1st DCA 1958).
18. Petitioner failed to satisfy his burden regarding the
chal | enged questions 41 and 48.

RECOMVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOVMENDED t hat the Departnent of Business and
Prof essi onal Regul ation, Bureau of Testing, enter a final order

denying Petitioner's challenge to questions 41 and 48.



DONE AND ORDERED t his 30th day of January, 2001, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of January, 2001.

COPI ES FURNI SHED,

Charles F. Tunnicliff, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Jer mado Emmmnuel Tur ner
6511 John Al dan Way
Ol ando, Florida 32818

Cat hl een O Dowd, Executive Director
Construction Industry Licensing Board
Depart ment of Busi ness and

Prof essi onal Regul ati on
7960 Arlington Expressway, Suite 300
Jacksonville, Florida 32211-7467

Barbara D. Auger, GCeneral Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



